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United States Court of Appeals for the 

District of Columbia 

1 Municipal Court of the District of Columbia 

No. 330,647 

Charles A. Sheffield and Mabel C. Sheffield, Plaintiffs, 

vs. 

Paul T. Stone, Inc., a Body Corporate and Paul T. 

Stone, Defendants 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Municipal Ccjurt of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to-jvit: 

2 Judgment of the Court, February 8,1937 

Mins. 98, p. 282, 

February 8, 1937: 

Upon consideration of plaintiffs’ motion for new tjrial in 
this cause, it is ordered that said motion be, and th^ same 
is hereby overruled. Exception granted plaintiffs, j 

Further, it appearing under Rule of Court that judgment 
on finding in this cause should be entered, it is so ordered. 
Wherefore, it is considered that plaintiffs take nothing by 
this action, defendants go hence without day, be for riothing 
held and recover of plaintiffs their costs of defense, i 

3 Endorsed: Filed Mar 10 1937 Municipal Court 
District of Columbia 

United States of America, ss : 

The President of the United States, 

| 

To the Honorable Robert E. Mattingly, Judge of the Mu¬ 
nicipal Court of the District of Columbia, 
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Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Charles A. Sheffield 
and Mabel C. Sheffield, Plaintiffs, and Paul T. Stone, Inc., 
a Body Corporate, and Paul T. Stone, Defendants, No. 
330,647, a manifest error hath happened, to the great dam¬ 
age of the said Plaintiffs, as by their complaint appears. 
We being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done to the par¬ 
ties aforesaid in this behalf, do command you, if judgment 
be therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, with 
all things concerning the same, to the United States Court 
of Appeals for the District of Columbia, together with this 
writ, so that you have the same in the said Court of Ap¬ 
peals, at Washington, within 20 days from the settling of 
the bill of exceptions, or within such additional time after 
the expiration of the 20 days as the court below or a judge 
thereof for sufficient cause shall allow; that the record and 
proceedings aforesaid being inspected, the said Court of 
Appeals may cause further to be done therein to correct that 
error, what of right and according to the laws and customs 
of the United States should be done. 

WITNESS the Honorable George E. Martin, Chief Jus¬ 
tice of the said Court of Appeals, the Tenth day of March, 
in the year of our Lord one thousand nine hundred and 
thirty-seven. 

MONCURE BURKE 

(Seal) Clerk of the United States 

Court of Appeals for the Dis¬ 
trict of Columbia . 

Allowed by 

HAROLD M. STEPHENS, 

Associate Justice of the United' 

States Court of Appeals for 
the District of Columbia. 
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Assignment of Errors 
Filed April 16, 1937. 

Comes now Charles A. Sheffield and Mabel C. Sheffield 
and assign for review upon writ of error allowed ib this 
cause, the following particulars, in which the Court erred: 

1. The court erred in refusing to hold that under the for¬ 
feiture provision of the contract of August 15, 1935, the 
defendants had the alternative right of either declaring a 
forfeiture of the $500.00 deposit or, without forfeiting the 
said deposit, the defendants could have availed theniselves 
of any legal or equitable rights which they may have under 
said contract, but could not do both. 

2. The court erred in not holding as a matter of la|v that 
the defendants had elected to exercise the second option 
under the forfeiture provision of the contract of August 
15, 1935, and in holding that the defendants at the hearing 
of this cause could proceed under the first option of the 
forfeiture provision of said contract, and declare a for¬ 
feiture of the deposit of $500.00. 

3. The court erred in refusing to find and hold tljiat the 
right of the defendants to exercise the first option! under 
the forfeiture provision of the contract of August Id, 1935, 
namely, to elect to declare a forfeiture of the deposit of 
$500.00, was waived because not exercised promptly. 

4. The court erred in refusing to find and to hold that the 
continued recognition by the defendants of the existence 
of the contract of August 15, 1935, after the disaffirments 
or breach thereof by the plaintiffs, constituted a waiver of 
the right to declare a forfeiture of the deposit of $500.00. 

5. The court erred in over-ruling the motion of the 
5 plaintiffs for a new trial. 

6. The court erred in entering judgment tor the 
defendants. 

i 

(Signed) W. GWYNN GARDINER 
(Signed) JAMES M. EARNEST 
Woodward Building, j 
Washington, D. C., 

Attorneys for Plaintiffs 


i 

i 

i 

i 


i 

I 




4 C. A. SHEFFIELD & M. C. SHEFFIELD VS. P. T. STONE, INC. 

Service of a copy of the foregoing Assignment of Errors 
acknowledged this 16th day of April, 1937. 

(Signed) JULIAN I. RICHARDS, 
Attorney for Defendants. 

6 Endorsed: Filed Apr 16 1937 Municipal Court 
District of Columbia 

In the Municipal Court of the District of Columbia 

No. B 330,647. 

Charles A. Sheffield, Mabel C. Sheffield, Plaintiffs 

vs. 

Paul T. Stone, Inc., a body corporate, and Paul T. Stone, 

Defendants 

Statement of the Case to Constitute Record in the United 
States Court of Appeals for the District of Columbia 

The following is a statement of the above entitled case, 
showing how the questions involved arose and were de¬ 
cided in the Municipal Court of the District of Columbia, 
and also setting forth so much of the pleadings and evi¬ 
dence and other parts of the record (except such parts 
which have been designated and are annexed hereto) as 
are essential to a decision of such questions on the appeal 
of Charles A. Sheffield et al vs. Paul T. Stone , Inc., et al , 
from the judgment herein rendered February 8, 1937. 

The plaintiffs filed a suit on July 27, 1936, against the de¬ 
fendants for the sum of $500.00. The particulars of de¬ 
mand allege that on the 15th day of August, 1935, the plain¬ 
tiffs entered into an agreement with the defendants to pur¬ 
chase certain property, together with a house to be erected 
thereon by the defendants, for an agreed price of $12,500.00; 
that at the time the agreement was executed the plaintiffs 
paid $500.00 deposit to J. Wesley Buchanan, Inc., Agent for 
the defendants, which, in accordance with the terms of said 
agreement, was applied as part payment of the said agreed 
purchase price. 

That according to the terms and conditions of said agree¬ 
ment, the parties thereto agreed to make full settle- 

7 ment within a specified time, and it was further pro¬ 
vided that if the purchasers should fail so to do the 
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said deposit may be forfeited at the option of the sellers; 
that the sellers defaulted said contract and the purchasers 
notified the sellers that because of said default they| were 
not willing to go through with said contract; that the sellers 
made demand upon the purchasers to carry out said con¬ 
tract, but the purchasers declined so to do, and the fellers 
effected a sale of said lot and house erected thereon to 
another purchaser; that divers and sundry demandsj were 
made upon the sellers for the return of the $500.00 deposit, 
but the sellers declined and refused to return the sadae. 

Th plaintiffs’ cause of action is more fully set forth in 
the Affidavit of Merit filed by them as follows: 

“Mabel C. Sheffield being first duly sworn on oath de¬ 
poses and says: 

That she is one of the plaintiffs in the above entitled 
cause and files this affidavit of merit on behalf of hjerself 
and her co-plaintiff Charles A. Sheffield; that the plaintiffs 
have a good and meritorious cause of action against the 
defendants Paul T. Stone, Inc. and Paul T. Stone j; that 
the plaintiff has personal knowledge of said facts constitut¬ 
ing said cause of action, which are as follows: 

That on, towit, August 15, 1935, the affiant and her co¬ 
plaintiff executed a certain contract with Paul T. ptone, 
one of the defendants herein; that said contract so executed 
as aforesaid was for the purchase of a resubdivision of 
parts of lots 27, 28 and 29 in Square 2010 in the District of 
Columbia, known as 46 feet 2 inches frontage on Sitten- 
house Street in said District, together with a |house 
8 to be erected thereon by the said defendant ^nd/or 
Paul T. Stone, Inc. a body corporate; that saidihouse 
was to be constructed in accordance with the planjs and 
specifications of the Silver Star Home at 3359 Qiiesade 
Street, in said District; that the plaintiffs at the tifne of 
the execution of said contract likewise approved the pro¬ 
posed plans; that said plans were somewhat vague and in¬ 
definite and it was agreed and understood that the jplain- 
tiffs would have the right to select certain materials j going 
into said proposed construction, and would have the right 
to select and approve the interior finishes of said proposed 
building; that the plaintiffs exercised their right of! selec¬ 
tion of materials and designated the finishes desired in 
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said proposed house, but the defendants defaulted in said 
contract in that thev declined and refused to use the mate- 

mt 

rials specified by the plaintiffs, and declined and refused to 
accept the suggestions of said plaintiffs with respect to the 
interior finishes; that because of said default of the defen¬ 
dants in these respects, the plaintiffs on, towit, October 
15th, 1935, notified the defendants that the plaintiffs would 
not go through with the said contract; that the said defen¬ 
dants advised the plaintiffs that they would expect the 
plaintiffs to go through with the contract and on, towit, De¬ 
cember 20, 1935, tendered to the plaintiffs a deed and deed 
of trust to said premises and house so erected by the de¬ 
fendants in accordance with said contract, and forwarded 
to said plaintiffs a settlement sheet; that the said defen¬ 
dants never exercised the right to rescind the con- 
9 tract, and never declared a forfeiture of said deposit 
so made by the plaintiffs, which right was expressly 
given the seller in accordance with the terms of said con¬ 
tract, but at all times fully affirmed said contract and at¬ 
tempted to prevail upon the plaintiffs to carry out its 
terms; that neither of said defendants ever notified the 
plaintiffs, or either of them, that they had declared a for¬ 
feiture of said deposit, but elected to proceed against the 
plaintiffs in an attempt to get them to carry out the terms 
of said contract, but this the plaintiffs declined to do because 
of the default made bv the defendants as aforesaid; and 
that in, towit, the month of January, 1936, the said defen¬ 
dants effected a sale of said premises at a price which 
affiant is informed, believes and therefore avers, was in ex¬ 
cess of the sales price embraced in said contract; that 
divers and sundry demands have been made upon the de¬ 
fendants for the return of the deposit of $500.00 paid to the 
defendants as aforesaid, but the defendants have declined 
and refused, and still decline and refuse to return the same; 
that up to the present time neither the defendants nor any 
one on their behalf have paid to the plaintiffs the said 
$500.00 or any portion thereof; and that there is now justly 
due and owing to the plaintiffs by the said defendants the 
sum of Five Hundred ($500.00) Dollars, together with in¬ 
terest thereon at the rate of six per cent from October 15, 
1935, exclusive of all set-offs or just grounds of defense.’’ 
The defendant, Paul T. Stone, filed an Affi davit of Defense, 
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wherein lie denied that he individually entered into 

10 said contract with the plaintiffs, and further denied 
that he was indebted to the plaintiffs in any Amount 

whatsoever. i 

The defendant, Paul T. Stone, Inc., by and through its 
President, Defendant Paul T. Stone, filed an Affidavit of 
Defense, in which it alleges as follows: 

“Paul T. Stone, being first duly sworn on oath, deposes 
and says, that he is the President of the defendant corpora¬ 
tion, Paul T. Stone, Inc., and files this affidavit of defense 
on behalf of said defendant corporation; that he has per¬ 
sonal knowledge of the facts recited herein; that said cor¬ 
poration has a good and meritorious defense to the claims 
made herein by the plaintiffs, which said defense is based 
upon the following facts: 

That on, to wit, August 15, 1935, the defendant corpora¬ 
tion entered into a written contract with the plaintiffs, 
Charles A. Sheffield and Mabel C. Sheffield, to sell io said 
plaintiffs certain real estate located in the District of Co¬ 
lumbia and known as Lots 27, 28 and 29, in Squarq 2010, 
and a house to be erected thereon in accordance with cer¬ 
tain agreed plans and specifications; that the plaintiffs 
made a deposit in the sum of $500.00 to be applied as part 
payment on the purchase of said lots and said house' which 
sum of $500.00 is the sum now being claimed by thb plain¬ 
tiffs from the defendant corporation; that under said con¬ 
tract dated August 15, 1935, it was provided among other 
things that if the purchaser shall fail to make full settle¬ 
ment in accordance with the terms thereof, the deposit 
therein provided for may be forfeited at the option of the 
seller; that thereafter the plaintiff repudiated and 

11 disaffirmed the said contract and notified the defen¬ 
dant corporation, through its agents, that the plain¬ 
tiffs would not purchase said house and lots in accordance 
with said agreement; that thereafter the defendant, cor¬ 
poration on several occasions called upon the plaintiffs to 
perform the plaintiffs part of said contract and to select 
certain materials and furnishings to be used in said house, 
and that said plaintiffs at all times had failed to select said 
materials and furnishings to be used in said hoiise, but 
on the contrary, the said plaintiffs at all times refused to 
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select said materials and furnishings and refused to co¬ 
operate with the defendant corporation in the building of 
said house, and refused to accept a deed to said house and 
lots and refused to pay for the same in accordance with the 
aforesaid contract; that the defendant corporation there¬ 
upon, in accordance with the provisions of said contract, 
declared a forfeiture, and elected to retain the aforesaid 
$500.00 deposit now claimed by the plaintiffs; that the de¬ 
fendant corporation thereafter completed said house and 
made a sale thereof in the open market, following the re¬ 
fusal of the plaintiffs to accept the same. 

The defendant corporation, by its President, further de¬ 
nies as alleged in the affidavit of merit, that the plaintiffs 
exercised their right of selection of materials and desig¬ 
nated the finishes they desired in said house,' and denies 
that the defendant corporation at any time defaulted in 
said contract or refused to use materials specified by the 
plaintiffs, and denies that the defendant corporation de¬ 
clined and refused the suggestions of the said plain- 
12 tiffs with respect to the interior finishes. 

The defendant corporation by its President de¬ 
nies that it is indebted to the plaintiffs in the sum of 
$500.00, or any other amount.” 

The cause came on for trial before Judge Robert E. 
Mattingly without a jury on November 5, 1936. The plain¬ 
tiffs offered in evidence as 4 ‘Exhibit 1” said sales contract 
of August 15, 1935, which was executed by them and plain¬ 
tiff Paul T. Stone, which, after reciting that the purchasers 
and sellers were required and agreed to make full settle¬ 
ment in accordance with the terms of said contract wdthin 
seventy-five working days from the date of placing of deed 
of trust on said property, provided as follows: 

“If the purchaser shall fail so to do the deposit herein 
provided for may be forfeited at the option of the seller, 
in which event the purchaser shall be relieved from further 
liability hereunder, or, without forfeiting the said deposit, 
the seller may avail himself of any legal or equitable rights 
which he mav have under this contract.’ 9 

The plaintiffs offered certain testimony tending to show 
that there had been an oral modification of said contract 
mutually agreed upon between the parties, insofar as it re- 




C. A. SHEFFIELD & M. C. SHEFFIELD VS. P. T. STONE, I^C. 9 

lated to the plans and specifications of the proposed) house; 
and further tending to show that there had been a breach 
of the contract by the defendants, and that the hobse had 
not been constructed in accordance with the plans and 
specifications. 

Plaintiffs also offered in evidence as “Exhibit 2” the 
check in the amount of $500.00, dated September 10, 1935, 
payable to the order of J. Wesley Buchanan, Inc., the agent 
of the defendants, as a deposit in accordance with said 
sales contract, and offered testimony showing that 
13 the check had been cashed by the said J. Wesley 
Buchanan, and that said $500.00 had not tjeen re¬ 
turned to them bv the defendants. 

The plaintiffs then offered in evidence as “Exhibit 3” 
the letter written by them on October 19, 1935, to J. Wesley 
Buchanan, Inc., in which they stated in part as follows: 

“On August 15, 1935, we signed a contract with J. Wes¬ 
ley Buchanan, Inc., to purchase from Mr. Paul T. Sstone a 
new house on Rittenhouse Street, Chevy Chase, D. <p., to be 
built according to specifications of a Silver Star home at 
3359 Quesada Street. 

“The original house plans made for this lot wbre sub¬ 
mitted for our revision and approval. Because of Mr. 
Sheffield’s leaving the city for a month, we signed the plans 
without realizing that further changes could not bb made. 
During the second week, construction was delayed leu days 
by rain and we made a sincere effort during that time to 
impress upon the builders the fact that the plans were in¬ 
adequate. Since we were unable to accomplish this^ we are 
compelled to inform you that we will not purchase the 
house. We request that you submit our decisiod to Mr. 

Stone.” , | 

Plaintiffs then offered in evidence as “Exhibit 4” letter 
dated October 21, 1935, from the defendant Paul T|. Stone, 
Inc., by the defendant Paul T. Stone, President, written to 
the plaintiffs, which provided in part as follows: 

“I am this date in receipt of your letter from J. Wesley 
Buchanan, stating that you do not now desire to fulfill your 
contract, made with the writer, for the purchase of 3412 
Rittenhouse St., N. W. 
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“I desire to inform vou that vou have purchased a house 
and you will be expected to carry out the terms of 

14 your contract, as any honorable person would do. 

“In accordance with your contract, that you are 
to have the option of selection of papering, electric fixtures, 
etc., within the price allotment, you are requested to call 
Mr. Henry Thomas, Walnut 8601 in reference to paper 
selections and color of paint, and the Washington Electric 
Co., Emerson 7964, with reference to selection of electric 
fixtures. 7 ’ 

The plaintiffs also offered in evidence as “Exhibit 5” 
letter dated October 29, 1935, from defendant Paul T. 
Stone, Inc., by defendant Paul T. Stone, President, written 
to them, which provides in part as follows: 

“Under date of October 21st, I directed your attention 
to the fact that under the terms of our contract, and in 
accordance with the usual procedure followed thereunder, 
you have the option of selecting the wall paper, interior 
painting and electric fixtures for your house, it being dis¬ 
tinctly understood that wall paper selected for the first 
floor shall not exceed the price of $1.00 per roll and for the 
second floor 50^ per roll, and that the electric fixtures shall 
not exceed the cost of $50.00. You also have the right to 
select the mechanical refrigerator, not to exceed $120.00 
and electric or gas range, not to exceed $50.00. 

“Your house is nearing completion and within the next 

two weeks we will be in a position to go ahead with the 

papering and the installation of electric fixtures, etc., and 

inasmuch as I am advised that vou have made no selections 

* 

as requested in my letter of October 21st, I am again direct¬ 
ing this matter to your attention with the further 

15 request that you give this your immediate attention. 

“In the event that you fail to exercise this option, 
I shall be compelled to proceed with my own selection of 
paper, fixtures and other necessary appliances for the com¬ 
pletion of your house, in accordance with the terms of our 
written contract.’’ 

The plaintiffs also offered in evidence as “Exhibit 6” 
letter written by them to defendant Paul T. Stone under 
date of November 4, 1935, which provides as follows: 

“This will acknowledge receipt of your letter of October 
29, in which you request that we select kitchen range and 


I 
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wallpaper for the house we had hoped to purchajse from 
you. 

“As stated in our letter of October 19, we have definitely 
decided not to buy this property. We feel a very definite 
lack of cooperation on your part in our efforts to chjmge the 
plans to fit our needs. As you realize, the house plans were 
hastilv signed because Mr. Sheffield was to be absent one 
month from the city. At the time the contract was signed, 
vou assured us that changes could be made. The tfact that 
you ignored all requests for changes made by Mrs. Sheffield, 
has caused us to lose interest in the house. 

“If you care to go into the details with us as to why the 
house is not acceptable to us, telephone Cleveland 7628 and 
we can arrange for a conference.” 

Plaintiffs then offered in evidence as “Exhibit 7” letter 
dated November 14,1935, from the defendant Paul T. Stone, 
Inc., by defendant Paul T. Stone, President, written to 
them, which provides as follows: 

16 “I am in receipt of your letter dated November 4, 
1935, in which you state that you have definitely re¬ 
pudiated the contract heretofore signed by you on August 
15, 1935, for the construction of a house at 3413 Ritten- 
house Street, N. W. Under date of October 21, 1935,1 defi- 
nitely informed vou that there had been no breach of the 
contract on my part and that you would be expected to carry 
out the terms of your contract. The reasons advanced by 
vou in vour letter of November 4, for rejecting this contract 
are untenable and everything done by me has been m ac¬ 
cordance with the agreement. 

“In my letter to you of October 29th, I requested that you 
select a kitchen range and wall paper for your hbuse and 
inasmuch as you have not exercised your right to m^ke such 
selection I will be compelled to use my own judgment in the 
selection of the same. 

“I wish you to understand that I am proceeding to com¬ 
plete my performance of the contract with you and shall 
expect to hold you to the liabilities which you assumed in 
connection therewith. ’ ’ 

Plaintiffs also offered in evidence as “Exhibit 8” letter 
dated December 20,1935, from the defendant Paul r jf. Stone, 
Inc., by defendant Paul T. Stone, President, written to 
them, which provides as follows: 
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“We tender you herewith, in accordance with your con¬ 
tract, dated August 15, 1935, deed and deed of trust to 
premises 3412 Bittenhouse St., N. W. This of course is a 
procedure that is necessary to fulfill my obligation, to you. 

“Trusting the same will be received amicably and 

17 that you will fulfill your contract without persuasion, 
I remain’’ 

The plaintiffs testified that said letter of December 20, 
1935, being “Plaintiff’s Exhibit 8”, was delivered to them 
in person by the defendant Paul T. Stone; that at the time 
said letter was delivered to plaintiffs the defendant Paul T. 
Stone tendered them a deed and deed of trust to said prem¬ 
ises, and also a settlement sheet on said property. 

Plaintiffs further testified that they declined and re- 
fused to accept the tendered deed or deed of trust, and ad¬ 
vised the defendant Paul T. Stone that they were not going- 
through with the Contract because the house had not been 
constructed in accordance with the plans and specifications. 

The plaintiffs also offered in evidence as “Exhibit 9” a 
letter dated December 30, 1935, from defendant Paul T. 
Stone, Inc., by the defendant Paul T. Stone, President, 
written to them, which provides as follows: 

“Under date of August 15, 1935 you entered into a con¬ 
tract to purchase a house to be constructed in accordance 
with the terms of said contract and certain plans, which 
were duly approved by both of you. This house has been 
completed by me in accordance with these plans and the 
terms of said contract. Upon tendering to you the deed to 
the house in the presence of Mr. J. Wesley Buchanan and 
Mr. William Dortch, you refused to accept the same and 
definitely stated that you had decided not to accept the 
house, notwithstanding the contract signed by you. 

“Accordingly, I hereby notify you that I am offering the 
house for sale in the open market and will hold both of you 
liable to me for all costs incidental to said sale and 

18 all expenses that may be incurred by me, as well as 
damages resulting from your breach of this con¬ 
tract. ’ ’ 

The plaintiff also offered in evidence as “Exhibit 10” let¬ 
ter dated May 29, 1936, written by them to the defendant 
Paul T. Stone, which provides as follows: 
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‘‘ On Aug. 15, 1935 Mrs. Sheffield and I signed a cpntract 
and placed a deposit of $500.00 with you to purchase a house 
on Rittenhouse St., Chevy Chase, D. C. Your Architect’s 
plans were accepted with the understanding that the inte¬ 
rior finishes may be decided upon by us. 

4 ‘We specified wire cut tapestry bricks as are nsed in 
House No. Rittenhouse St., which were nqt used. 

You agreed to reverse the closets and bookcases in fhe den 
and to use knotty pine, neither was done. There is included 
in the house plan a statement, “Kitchen layout toibe ap¬ 
proved by Mrs. Sheffield”. She specified metal cabinets 
which were not installed. In the presence of Mr. J. Wesley 
Buchanan you agreed to put in metal cabinets and to juse the 
knotty pine finish but argued that neither would be satis¬ 
factory. 

“On Oct. 15, 1935 we notified Mr. J. Wesley Buchanan, 
Inc., that due to your failure to live up to the gentlemen’s 
agreement that we would be compelled to refuse to| accept 
the house and requested Mr. Buchanan to let you knpw. 

“In view of the fact that you failed to deliver the house 
according to our plans it is right and proper that you re¬ 
fund the $500.00 deposit made with the contract, sihce you 
suffered no loss in the deal. 

“We have expected a refund since the hopse was 
19 sold and would appreciate an immediate reply as to 
your intentions.” 

The plaintiffs testified that defendants never declared a 
forfeiture of the $500.00 in question, and that on the occa¬ 
sion of the tendering of the deed and deed of trust | to said 
premises on December 20,1935, the defendant Paul T. Stone 
advised them that he was going to offer the house for sale 
in the open market and hold the plaintiffs liable for any 
damages sustained under the terms of the contract The 
defendants offered testimony tending to show that there had 
been an oral modification of the contract mutually j agreed 
upon between the parties, insofar as it related to the plans 
and specifications of the proposed house, and further tend¬ 
ing to show that there had not been a breach of the contract 
by the defendants, but that the house had been constructed 
in accordance with the plans and specifications as ipodified 
by oral agreements had between the two parties; thp defen¬ 
dant Paul T. Stone testified that he had never declared a 

i 
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forfeiture of the $500.00 deposit; that he had never com¬ 
municated or written to the plaintiffs or orally stated to 
them that he had declared a forfeiture of the $500.00 de¬ 
posit, and that he had effected a sale of said lot and house to 
another party in January, 1936. 

The Presiding Judge, at the conclusion of the testimony 
of the case, held that there had been a failure on the part 
of the plaintiffs to show that there had been a breach of the 
contract by the defendants; and that his findings would be 
for the defendants. 

Counsel for the plaintiffs, however, in argument of the 
case upon the merits, presented and urged upon the trial 
judge the following contentions: 

1. That under the forfeiture provision of the con- 
20 tract defendants had the alternative right either of 
declaring a: forfeiture of the $500.00 deposit, or with¬ 
out forfeiting the said deposit, the plaintiffs could avail 
themselves of any legal or equitable rights which they may 
have under said contract, but obviouslv could not do both. 

2. That the uncontradicted testimonv showed that the de- 
fendants had in plain and unambiguous terms elected to 
avail themselves' of anv rights which they had under the 
contract and that they could not attempt at the hearing of 
this case to proceed under the first option of the forfeiture 
provision and declare a forfeiture of the deposit in ques¬ 
tion. 

3. That the right of the defendants to exercise the first 
option under the forfeiture provision, namely, to elect to 
declare a forfeiture of the deposit, was waived because not 
exercised promptly. 

4. That the continued recognition by the defendants of 
the existence of the contract in question, after the disaffirm- 
ents or breach thereof by the plaintiffs, constituted a waiver 
of the right to declare a forfeiture of the deposit. 

Thereupon the court found for the defendants, stating 
that his conclusions in the premises were based solely upon 
the rule as laid down by the United States Court of Appeals 
for the District of Columbia, in the case of Barnette vs. 
Sayers , 53 App. D. C. 169, to which action the plaintiffs duly 
noted and were allowed an exception. 

Thereafter the plaintiffs filed a motion to have the court 
vacate and set aside its findings and grant a new trial; that 
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said Presiding* Judge over-ruled said motion, to which ac¬ 
tion counsel for the plaintiffs duly noted and was jillovred 
an exception; and that thereafter judgment was entered on 
the 8th day of February, 1937, for the defendants bn said 
findings, to which counsel for the plaintitfs duly 

21 noted and was allowed an exception. 

Thereafter the plaintiffs filed a petition for a writ 
of error to the United States Court of Appeals for tjhe Dis¬ 
trict of Columbia on February 11, 1937, which said petition 
for writ of error was granted as per notice of said court re¬ 
ceived and filed March 10, 1937. 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective counsel of record, that 
the questions to be presented on the appeal in the above en¬ 
titled cause can be determined without an examination of all 
of the pleadings and evidence, and that the foregoing (and 
annexed parts) constitute a statement of the case, flowing 
how the questions arose and were decided in the triql court, 
and sets forth only so much of the facts alleged and proved 
or sought to be proved, as is essential to such questions on 
appeal, and said statement of the case is prepared and 
signed in accordance with the provisions of Rule V of the 
United States Court of Appeals for the District of!Colum¬ 
bia, and is hereby presented to the Trial Justice forj his ap¬ 
proval. 

W. GWYNN GARDINER 

E 

JAMES M. EARNEST 
Attorneys for Charles 4 . Shef¬ 
field and Mabel C. Sheffield 

BOLITHA J. LAWS 
JULIAN I. RICHARDS 
Attorneys for Paul T\ Stone, 
Inc., a corporation, afid Paul 
T . Stone. 

22 I, Robert E. Mattingly, the Judge who presided at 
the hearing of the above entitled cause, do hereby 

approve of the foregoing Statement of the Case, as is evi¬ 
denced by my signature to said Statement in duplicate, 
whereof one copy shall be filed with Clerk of thib Court, 
and the other copy shall be filed by the plaintiffs with the 
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Clerk of the United States Court of Appeals for the Dis¬ 
trict of Columbia. 

ROBERT E. MATTINGLY, 
Judge 

April 16,1937 

23 Designation of Record 

April 16, 1937 

Comes now Charles A. Sheffield and Mabel C. Sheffield, 
plaintiffs in the above entitled cause, by their attorneys of 
record, and designate the papers and parts of the record 
which they desire to have included in the transcript on ap¬ 
peal, namely: 

1 . Judgment entered by the Court on Its Finding on Feb¬ 
ruary 8,1937. 

2. Writ of Error. 

3. Assignment of Errors. 

4. Agreed Statement of the Case. 

5. This Designation. 

(Signed) W. GWYNN GARDINER 
(Signed) JAMES M. EARNEST 
Woodward Building, 
Washington, D. C., 

Attorneys for Plaintiffs 

Service of a copy of this Designation acknowledged this 
16th day of April, *1937. 

(Signed) JULIAN I. RICHARDS 
Attorney for Defendant 

24 Municipal Court of the District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 23, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. 330,647, wherein Charles A. Sheffield 
and Mabel C. Sheffield are plaintiffs, and Paul T. Stone, Inc., 
a body corporate, and Paul T. Stone, are defendants, as the 
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same that remains upon the files and of record in said 
Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 7th day of May, 1937. 

BLANCHE NEFF 
(Seal) Clerk. 

Endorsed on Cover: No. 6967. Charles A. Sheffield and 
Mabel C. Sheffield, Plaintiffs in Error, vs. Paul Tf. Stone, 
Inc., a body corporate, and Paul T. Stone. United States 
Court of Appeals for the District of Columbia F^led May 
7-1937 Moncure Burke, Clerk 
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No. 6967. 
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— 

Charles A. Sheffield and Mabel C. Sheffield, 

Plaintiffs in Error , 

l 

v. 

Paul T. Stone, Inc., a Body Corporate, and Paul T. 
Stone, Defendants in Error . 

I 

I 

In Error to the Municipal Court of the District of 

Columbia. 

i 

| 

i 

BRIEF FOR PLAINTIFFS IN ERROR. 

i 

I 

— 

This is an appeal from a judgment of the Municipal 
Court of the District of Columbia entered in favor of 
the defendants in error, in the lower court. 

The action filed by the plaintiffs in error is to re¬ 
cover the sum of Five Hundred Dollars ($p00.00), 
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being the amount of a deposit made by them in pur¬ 
suance of a contract entered into with the defendants 
in error, on the 15th day of August, 1935, in connec¬ 
tion with the purchase of certain property. 

For convenience, the plaintiffs in error will here¬ 
inafter be referred to as the “plaintiffs”, and the de¬ 
fendants in error will be referred to as the “ defen¬ 
dants”, in accordance with the position occupied by 
the parties respectively in the lower court. 

STATEMENT OF FACTS. 

The plaintiffs entered into a written contract with 
the defendants on the 15th day of August, 1935, for 
the purchase of a resubdivision of parts of Lots 27, 
28 and 29, in Square 2010, in the District of Columbia, 
together with a house to be erected thereon by the 
defendants, in accordance with certain plans and spec¬ 
ifications. (R. 5, 8.) 

The agreed purchase price was Twelve Thousand 
Five Hundred Dollars ($12,500.00), and at the time 
the agreement was executed, the plaintiff! deposited 
with J. Wesley Buchanan, Inc., agent for the defen¬ 
dants, a check for Five Hundred Dollars ($500.00), 
which, in accordance with the terms of said agreement, 
was to be applied as part payment of the agreed pur¬ 
chase price. The check was cashed by the payee named 
therein and the proceeds were retained by the defen¬ 
dants. Thereafter there was an oral modification of 
the contract, insofar as it related to the plans and spec¬ 
ifications of the proposed house, which was mutually 
agreed upon between the parties. (R. 4, 8, 9, 13.) 

The contract, after reciting that the purchasers and 
sellers were required and agreed to make full settle¬ 
ment in accordance with the terms of said contract 
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within seventy-five working days from the d^te of 
placing the deed of trust on said property, provides as 
follows: | 

‘‘If the purchaser shall fail so to do, the deposit 
herein provided for may be forfeited at the option 
of the seller, in which event the purchaser shall 
be relieved from further liability hereunder, or, 
without forfeiting the said deposit, the j seller 
may avail himself of any legal or equitable rights 
which he may have under this contract.” (R. 8.) 

Certain differences arose between the parties in that 
the plaintiffs contended that the defendants h&d not 
constructed the said house in accordance with the 
plans and specifications, as modified; the plaintiffs, 
accordingly, disaffirmed the contract, and, on the 27th 
day of July, 1936, filed this suit against the defendants 
to recover the amount of the deposit so made. 

The plaintiffs alleged first , that there had been a 
breach of the contract in that the house had not been 
constructed in accordance with the plans and specifica¬ 
tions ; and, second, that the defendants had never exer¬ 
cised the first option given them in the forfeiture pro¬ 
vision of the contract, in that they had never declared 
a forfeiture of the Five Hundred Dollar ($500.00) 
deposit, but had exercised the second option of the 
forfeiture provision, in that they had at all times 
affirmed the contract, and had elected to proceed 
against the plaintiffs for the enforcement of any legal 
or equitable rights which they had thereunder; and 
hence that the plaintiffs were entitled to a return of 
said deposit. (R. 4, 5, 6.) 

On the 5th day of October, 1936, the corporate de¬ 
fendant filed an affidavit of defense in this cause, 
wherein it alleged that the plaintiffs repudiated and 
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disaffirmed the contract and notified it that they would 
not purchase said house; that said defendant sought 
to have the plaintiffs perform under said contract, 
but the plaintiffs refused to accept a deed to the house 
after it was completed and to pay for the same in ac¬ 
cordance with the contract; that said defendant, there¬ 
upon, in accordance with the provisions of the con¬ 
tract, declared a forfeiture and elected to retain the 
Five Hundred Dollar ($500.00) deposit; and there¬ 
after it made a sale of the house in the open market. 
(R. 7, 8.) 

The defendant Paul T. Stone, filed an affidavit of 
defense wherein he denied that he individually en¬ 
tered into the said contract with the plaintiffs, and 
further denied that he was indebted to the plaintiffs 
in any amount whatsoever. (R. 6. 7.) 

The cause came on for trial before Judge Robert E. 
Mattingly, without a jury, on the 5tli day of Novem¬ 
ber, 1936. At the conclusion of the testimony offered, 
the presiding Judge held that there had been a fail¬ 
ure on the part of the plaintiffs to show a breach of 
the contract by the defendants. (R. 8, 14.) 

Counsel for the plaintiffs, nevertheless, in argument 
of the case upon its merits, presented and urged upon 
the presiding Judge, the following contentions: 

1. That under the forfeiture provision of the con¬ 
tract, the defendants had the alternative right of de¬ 
claring a forfeiture of the Five Hundred Dollar 
($500.00) deposit, or without forfeiting the said de¬ 
posit to avail themselves of any legal or equitable 
rights which they had under said contract, but obvi¬ 
ously could not do both. 

2. That the uncontradicted testimony showed that 
the defendants had clearly elected to pursue the sec- 





ond alternative right under said provision of the con¬ 
tract, and that they could not at the hearing of this 
case attempt to exercise the first alternative right, and 
declare a forfeiture of the deposit. 

3. That the right of the defendants to exemse the 
first alternative right under the forfeiture provision, 
namely, to elect to declare a forfeiture, was waived 
because not exercised promptly. 

4. That the continued recognition of the Contract 

I 

bv the defendants after its disaffirmance or breach 
» 

thereof by the plaintiffs, constituted a waiver of the 
right to declare a forfeiture of the deposit. (R. 14.) 

The court, however, ruled that its findings would be 
in favor of the defendants, stating that its copclusion 
in the premises was based solely upon the rule as laid 
down by this court, in the case of Barnette v. Sayers, 
53 App. D. C. 169, to which action the plaintife duly 
noted and were allowed an exception. (R. 14j) 

Thereafter, counsel for the plaintiffs filed aj motion 
to have the court vacate and set aside its findings and 
grant a new trial. The court overruled said motion, 
to which action counsel for the plaintiffs duly noted 
and were allowed an exception; and thereafter judg¬ 
ment was entered for the defendants on the 8th dav 
of February, 1937, to which action counsel for plain¬ 
tiffs duly noted and were allowed an exception. (R. 
14,15.) 

The plaintiffs then filed a petition for Writ of Error 
to this court, which petition was granted as p^r notice 
of said court received and filed March 10, 1937. The 
case is now before this court for review upon the Writ 
of Error so allowed. 
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ASSIGNMENT OF ERRORS. 

The errors assigned by the plaintiffs (R. 3) are that: 

1. The court erred in refusing to hold that under the 
forfeiture provision of the contract of August 15, 1935, 
the defendants had the alternative right of either de¬ 
claring a forfeiture of the $500.00 deposit or, without 
forfeiting the said deposit, the defendants could have 
availed themselves of any legal or equitable rights 
which thev mav have had under said contract, but could 
not do both. 

2. The court erred in not holding as a matter of law 
that the defendants had elected to exercise the second 
option under the forfeiture provision of the contract of 
August 15, 1935, and in holding that the defendants 
at the hearing of this cause could proceed under the 
first option of the forfeiture provision of said contract, 
and declare a forfeiture of the deposit of $500.00. 

3. The court erred in refusing to find and hold that 
the right of the defendants to exercise the first option 
under the forfeiture provision of the contract of Au¬ 
gust 15, 1935, namely, to elect to declare a forfeiture 
of the deposit of $500.00, was waived because not ex¬ 
ercised promptly. 

4. The court erred in refusing to find and to hold 
that the continued recognition by the defendants of the 
existence of the contract of August 15, 1935, after the 
disaffirmance or breach thereof by the plaintiffs, con¬ 
stituted a waiver of the right to declare a forfeiture 
of the deposit of $500.00. 

5. The court erred in over-ruling the motion of the 
plaintiffs for a new trial. 

6. The court erred in entering judgment for the 
defendants. 


SUMMARY OF ARGUMENT. 

The position of the plaintiffs is that while they are 
of the opinion that ample testimony was offered by 
them establishing a breach of the contract by the de¬ 
fendants, nevertheless, they recognize that the find¬ 
ings of the trial judge, in this respect, depencj upon 
conflicting testimony, or upon the credibility pf wit¬ 
nesses and the court’s findings, in so far as this aspect 
of the case is concerned must be treated as "unassaila¬ 
ble. However, plaintiffs contend that the court erred 
in not holding that under the forfeiture provision of 
the contract the defendants had the alternative right 
of declaring a forfeiture of the deposit, or without for¬ 
feiting the deposit, could have availed themsqlves of 
any legal or equitable rights under the contract, but 
could not do both. That the uncontradicted testimony 
clearly shows that the defendants, in plain hnd un¬ 
ambiguous language, had elected to exercise tjhe sec¬ 
ond option under the forfeiture provision of the con¬ 
tract, and hence the court should have held as aj matter 
of law, that since the defendants had exercised the sec- 

j 

ond option, they could not, at the hearing of this cause, 
attempt to exercise the first option under s^id for¬ 
feiture provision. Lastly, that the right of the defen¬ 
dants to exercise the first option under the forfeiture 

j 

provision was, in any event waived, because not ex¬ 
ercised promptly; and as a corollary to this proposi¬ 
tion, that the continued recognition bv the defendants 
of the existence of the contract, after its disaffirmance 
or breach thereof by the plaintiffs, constituted a waiver 
of the right to declare a forfeiture of said deposit. 
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Under Forfeiture Provision of Contract Defendants 
Had Alternative Right to Declare Forfeiture or to 
Pursue Legal or Equitable Rights Under Contract. 

i 

It is perfectly apparent from a reading of the for¬ 
feiture provision of the contract, that the defendants 
had the option of declaring a forfeiture of the deposit, 
in which event, the purchaser would have been relieved 
from any further liability, or without forfeiting the 
deposit, the defendants could have availed themselves 
of any legal or equitable right which they had under 
the contract. In other words, the defendants had the 
alternative of electing to do one or the other, but ob¬ 
viously could not exercise both options. We think this 
is the plain and natural interpretation of the forfeiture 
provision. Apparently that is the view of this court. 

In the case of Jaeger v. O’Donoghue, 57 App. D. C. 
191, this court, in referring to its former decision in 
Barnette v. Sayers, supra , which involved a contract 
having a forfeiture provision identical with that con¬ 
tained in the instant contract, said as follows: 

“This provision was held to be one for liquida¬ 
ted damages; the clause in the contract being alter¬ 
native and permitting the vendor either to forfeit 
the deposit as liquidated damages, or to avail him¬ 
self of the remedy in equity for the enforcement 
of specific performance, but he could not do both.’ r 
(Italics ours) 

Again, in the case of MacNamee v. Hermann, 60 App. 
D. C. 295, this court said as follows: 

“Claiming forfeiture of a deposit constituted an 
election so to treat it. By claiming that forfeiture, 
the defendant deprived himself of any further re¬ 
lief, legal or equitable. Hazleton v. Le Due, 10 
App. D. C. 379, 391; Barnette v. Savers, 53 App. 
D. C. 169, 171.” 
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Defendants Clearly Exercised Second Option to Pur¬ 
sue Their Legal or Equitable Rights Under Con¬ 
tract. 

The testimony in this case shows that the plaintiffs, 
under date of October 19, 1935, addressed a letter to 
the defendants, notifying them that they wpuld not 
purchase the house. In answer to this letter the cor¬ 
porate defendant wrote the plaintiffs, on October 21, 
1935, as follows: 

i 

“1 desire to inform you that you have purchased 
a house and you will be expected to carry out the 
terms of your contract * * *. 

“In accordance with your contract that you are 
to have the option of selection of papering, etc.” 
(R. 9, 10.) (Italics ours) 

On October 29, 1935, the defendants wrote the plain¬ 
tiffs as follows: 

| 

“Under date of October 21, I directed vour at- 
tention to the fact that under the terms of our con¬ 
tract * * * you have the option of Selecting 

the wall paper, * * *. 

* * * # * # # ! * * 

“In the event you fail to exercise this option I 
shall be compelled to proceed with my owjn selec¬ 
tion of paper, fixtures, and other necessary appli¬ 
ances for the completion of your house in accor¬ 
dance with the terms of our written contract.” 
(R. 10.) (Italics ours) 

In answer to this letter the plaintiffs wrotd the de¬ 
fendants on November 4, 1935, as follows: 

I 

“As stated in our letter of October 19, |we have 
definitely decided not to buy this property.” (R. 

id i 
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Under date of November 14, 1935, the defendants 
wrote the plaintiffs as follows: 

“I am in receipt of your letter dated November 
4, 1935, in which you state you have definitely re¬ 
pudiated the contract heretofore signed by you on 
August 15, 1935, * * *. Under date of Octo¬ 

ber 21, 1935, 1 definitely informed you that there 
had been no breach of the contract on my part 
and that you would be expected to carry out the 
terms of your contract. 

* *' * * * # . # * # 

4 ‘I wish you to understand that I am proceed¬ 
ing to complete my performance of the contract 
with you and shall expect to hold you to the lia¬ 
bilities which you assumed in connection there¬ 
with (R. 11.) (Italics ours) 

On December 20,1935, the defendants next wrote the 
plaintiffs as follows : 

u We tender you herewith in accordance with 
your contract dated August 15, 1935, deed and 
deed of trust to premises 3412 Rittenhouse Street, 
Northwest. This, of course, is a procedure that 
is necessary to fulfill my obligation to you. 

“ Trusting same will be received amicably and 
that you will fulfill your contract without persua¬ 
sion, I remain.’’ (R. 12.) (Italics ours) 

Lastly, under date of December 30, 1935, the defen¬ 
dants wrote the plaintiffs as follows : 

“Under the date of August 15, 1935, you en¬ 
tered into a contract to purchase a house to be 
constructed in accordance with the terms of said 
contract and certain plans, which were duly ap¬ 
proved by both of you. This house has been com¬ 
pleted by me in accordance with these plans and 
the terms of said contract. Upon tendering to 
you the deed to the house * * * you refused to 




accept the same and definitely stated you hhd de¬ 
cided not to accept the house, notwithstanding 
the contract signed by you. ! 

“Accordingly, I hereby notify you that I am 
offering the house for sale in open market and 
will hold both of you liable to me for all costs inci¬ 
dental to said sale and all expenses that may be 
incurred by me, as ivcll as damages resulting from 
your breach of the contract.” 

(Italics ours) 

j 

i 

Now, when the plaintiffs wrote the letter of C}ctober 
19, 1935, notifying the defendants that they would not 
purchase the house in question, the contract was still 
executory, since the time had not then arrived when 
the defendants were to perform. The plaintiffs, how¬ 
ever, clearly evidenced their intention to repudiate 
or disaffirm the contract in said letter. Therefore, the 
defendants, at that time, had the right to treat the 
contract as breached, and to exercise one or th0 other 
of the options contained in the forfeiture provision. 

In this connection, this court, in the case of Land- 
voight v. Paul, 27 App. D. C. 423, approved the rule 
enunciated by the Supreme Court of the United States 
in Roehm v. Horst, 178 U. S. 1, 44, L. ed. 953,j as fol¬ 
lows : j 

I 

i 

‘ “We have, therefore, to consider upon what 
principles and under what circumstances lit must 
be held that a promisee, who finds himsjelf con¬ 
fronted with a declaration of intention !bv the 

i * 

promisor not to carry out the contract wjlien the 
time for performance arrives may treat the con¬ 
tract as broken, and sue for a breach thereof. * * * 
Its real operation appears to be to give the prom¬ 
isee the right of electing either to treat the dec¬ 
laration as brutum fulmen , and holding fafet to the 
contract, to wait till the time for its performance 




has arrived, or to act upon it, and treat it as a 
final assertion by the promisor that he is no longer 
bound by the contract, and a wrongful renuncia¬ 
tion of the contractual relation into which he has 
entered. But such declaration only becomes a 
wrongful act if the promisee elects to treat it as 
such." If he does so elect, it becomes a breach of 
contract, * * ’ 

(Italics ours) 

Again, in the case of MacNamee v. Hermann, supra, 
this court said as follows: 

“When the plaintiff notified defendant that she 
could not carry out the terms of the contract, the 
defendant was at liberty to treat the contract as 
breached.” 

Clearly, then, the defendants, upon the receipt of 
the letter from the plaintiffs of October 19, 1935, had 
the right to consider the contract as breached; and, 
of course, to either declare a forfeiture of the deposit 
or else stand on the contract and pursue whatever 
rights they had thereunder. The defendants recog¬ 
nized they had this right, and in their letter of Oc¬ 
tober 21, 1935, in reply to the plaintiffs’ letter of Oc¬ 
tober 19, 1935, clearly and unequivocally elected to 
stand on the contract (R. 9, 10); and from that point 
on, at all times clearly evinced an unequivocal inten- 
tention to hold the plaintiffs to the contract rather than 
to declare a forfeiture of the deposit. 

Now, it is true that the corporate defendant asserted 
in its affidavit of defense, filed herein, on October 5, 
1936, that it had “declared a forfeiture, and elected 
to retain the aforesaid deposit now claimed by the 
plaintiffs * * *” (R, S.) 




I 



4 

4 


t 






r 




13 

i 

However, both of the plaintiffs testified thit the 
defendants never declared a forfeiture of the dejposit; 
and that on the occasion of the tendering of th^ deed 
and deed of trust to tlie premises on December 20, 
1935, the defendant Paul T. Stone stated to plaintiffs 
that he was going to offer the house for sale in the 
open market and hold the plaintiffs liable for any dam¬ 
ages sustained, under the terms of the contract. In 
the letter of the corporate defendant of December 30th, 
1935, which was the last communication from either of 
the defendants, said defendant definitely confirmed 
this position. (R. 12.) Then too, the defendant Paul 
T. Stone testified he had never declared a forfeiture 
of the deposit; that he had never communicated or 
written to the plaintiffs or orally stated to them that 
he had declared a forfeiture of the deposit. (R. 13.) 

In any event, the mere statement contained in the 
affidavit of defense of the corporate defendant, that 
a forfeiture of the deposit had been declared,; is im¬ 
material, because the defendants, after havingj stead¬ 
fastly taken the position that they had exercised the 
second option and had elected to proceed agaihst the 
plaintiffs under the contract, could not, after! litiga¬ 
tion has begun, assert another and different jreason 
for their conduct, since they are estopped frorh doing 
it by settled principles of law. In the case of Ohio £ 
M. Railway Co. v. McCarthy, 96 U. S. 258, 24 L. ed. 
693, the court said: 

* 4 Where a party gives a reason for his Conduct 
and decision touching anything involved iii a con¬ 
troversy, he cannot, after litigation has begun, 
change his ground and put his conduct upon an¬ 
other and a different consideration. He is not per¬ 
mitted thus to mend his hold. He is estopped 
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from doing it by a settled principle of law.” (Ital¬ 
ics ours) 

The rule as thus laid down in that decision has been 
adopted by this court. See, for example, the opinion 
in the case of Robb v. Crawford, 56 App. D. C. 394. 


Election to Forfeit Deposit Must Be Exercised 
Promptly or Else it is Waived. 

It is elementary that an election to forfeit a deposit 
must be exercised promptly or else it is waived. 

This general rule is stated in 66 C. J. Sec. 356, as 
follows: 

“While the vendor cannot rescind the contract 
of sale before default, the right to rescind or for¬ 
feit the contract for default in performance by 
the purchaser must be exercised promptly or it 
will be deemed to be waived.” (Italics ours) 

Again, in 66 C. J., Sec. 378, it is stated: 

“The right to rescind or forfeit a contract of 
sale of land and payments thereon must be exer¬ 
cised promptly by the vendor. * * * It follows that 
such right of rescission or forfeiture is waived by 
the vendor’s failure to exercise his right prompt¬ 
ly.” (Italics ours) 

See also: 

Sullivan v. Burcaw, 208 Pac. 841; 35 Idaho 755. 

Gustason v. De Ilaven, 5 Pac. (2d) 1095; 134 
Kan. 324. 

Melton v. Smith, 65 Mo. 315. 

Simmons v. Harris, 235 Pac. 508; 108 Okla. 189. 

Younger v. Welch’s Ex’x., 22 Tex. 417. 

Promis v. Duke, 281 Pac. 613; 208 Cal. 420. 
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In Sullivan v. Burcaw, supra, the court said: j 

‘ 4 Where a contract for real estate * * ; pro¬ 
vides for a forfeiture of the vendee’s rights for 
failure on his part to make payments in a certain 
time, a continued course of conduct on thq part 
of the vendor in failing to declare a forfeiture 
* * * works a waiver of the vendor’s right to de¬ 
clare a forfeiture.” (Italics ours) 


In Gustason v. Dc Haven, supra, the court, inj hold¬ 
ing that there was a waiver of a forfeiture of a con- 
tract because of the default of the vendee, said as fol¬ 
lows : 


“A party desiring to retain his existing right 
of forfeiture under a contract and not waive it 
must assert it promptly and his acts and conduct 
in relation thereto must be unequivocal and con¬ 
sistent. * * *” (Italics ours) 

In Younger v. Welch 9 s Ex’x., supra, there wasja suit 
by Younger against Welch for specific performance 
of a real estate contract. Welch attempted to clefend 
on the ground of a forfeiture of the contract, b 0 cause 
of a default by Younger some eleven months before 
suit was brought. 

In denying the contention of Welch, the cour| said: 

i 

“Upon such default, Welch had the option to 
continue the contract or put an end to it. $>till in 
a reasonable time, he must make liis choice .! If he 
had chosen to disaffirm it, he must have manifested 
if by acts, words, or silence according to the cir¬ 
cumstances, as would have indicated his intention 
to do so. * * * It is said that it must b 0 done 
promptly, and decidedly, or it will be presumed to 
have been waived .” 

(Italics ours) 
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In Simmons v. Harris, supra, the court held that a 
vendor waives the privilege to rescind for default in 
payment by conduct inconsistent with an intention to 
rescind. The court said: 

‘‘The contract before the court * * * grants to 
the plaintiff the option to elect whether he will 
declare a forfeiture on account of the default of 
the defendant, or affirm the contract. * * * Under 
such a contract the vendee has no means of ascer¬ 
taining which remedy the plaintiff will pursue ex¬ 
cept from the statements and conduct of the 
vendor. If the conduct and statements of the 
vendor indicates a purpose to affirm the contract 
in spite of default * * * the vendor cannot sud¬ 
denly and without notice to the vendee, right¬ 
about-face and declare a forfeiture." 

(Italics ours) 

Continued Recognition of Contract by Defendant is 
Waiver of Right to Forfeit Deposit. 

It is our further contention that the continued rec- 

! 

ognition of the contract of August 15, 1935, by the de¬ 
fendants, after the disaffirmance or breach thereof by 
the plaintiffs, clearly constitutes a waiver of the right 
to forfeit the deposit in question. Under the provision 
of the contract in question, if the defendants exercised 
the first option, namely, declared a forfeiture of the 
deposit, it is provided that the plaintiffs should be re¬ 
lieved from anv further legal liabilitv under the con- 
tract. Hence, it becomes imx)ortant to look at the rec¬ 
ord to ascertain whether or not the defendants, subse¬ 
quent to the breach of the contract by the plaintiffs 
did anything inconsistent with their present position, 
namely, that there was a declaration of a forfeiture. 
The indisputable facts are that from and after the 
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breach of the contract by the plaintiffs, the defendants, 
as shown bv their own letters already referred to, fully 
recognized the validity and existence of the contract. 
Manifestly, it is inconsistent for the defendants at this 
late date to say that a forfeiture had been declared 
for had a forfeiture been declared that woulci have 

i 

abrogated tin* contract and relieved plaintiffs Of any 

further liability. 

* 

In 66 C. 'J ., Sec. 383, the rule in this connection is 
stated as follows: 

“Continued recognition of the contract by the 
vendor as still binding after default in resjpect to 
the provisions for payment is a waiver of the right 
to rescind or forfeit the contract on that gjround. 
* * * So, also, the vendor waives the right to 
rescind or forfeit the contract * * * by a demand 
for performance by the vendee of a concurrent 
condition; * * * by an election to keep the contract 
in force; * * * by a tender of deed * * 

(Italics ours) 

See also: 

Thayer v. Wilmington Star Co., 105 Ill. ^40. 
Gatewood v. Hughes, 108 So. 562; 214 A}a. 674. 
Stavnezer v. Cooley, 161 A. 863; 115 Coijn. 452. 

Zadigian v. Card, 193 N. W. 783; 222 Midi. 147. 

! 

The record in this case discloses not only that the 

* 

defendants, as shown by the various letters referred 
to, made a continual demand upon the plaintiffs for 
performance under the contract, but it further! shows 
that there was a definite election by the defendants to 
keep the contract in force, since the defendants so state 
in express language. It also shows that ther6 was a 
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demand by the defendants upon the plaintiffs for the 
performance of a concurrent condition, namely, on De¬ 
cember 20th, 1935, the defendants tendered a deed 
and deed of trust to plaintiffs and demanded payment 
under the terms 1 of the contract; and lastly, of course, 
it shows that the defendants contacted the plaintiffs 
on the night of December 20th, 1935, and actually ten¬ 
dered the deed to said premises to the plaintiffs, which 
was refused. In the light of the above decisions these 
facts alone conclusively show that there has been a 
waiver of the right to exercise the first option of the 
forfeiture provision. 


Decision in Barnette v. Sayers Not Controlling. 

As shown by the record in this case, the lower court 
stated that its conclusions in denying the contention of 
counsel for the plaintiffs, and in finding for the de¬ 
fendants, were based solely upon the rule as laid down 
by this court ill the case of Barnette v. Sayers, supra. 
Let us, therefore, consider this court’s decision in the 
Barnette case. 1 In that case Barnette entered into a 
contract with Sayers for the purchase of certain prop¬ 
erty. The contract had a forfeiture provision iden¬ 
tical with that contained in the case at bar. There 
was a breach of the contract by Barnette and Savers 
sold the property to another party. When the contract 
was signed, Barnette made a deposit of $500.00, and 
after the sale of said property sought to recover the 
deposit so made. The primary question before the 
court was whether or not the provision for the for¬ 
feiture of the money deposited was a provision for a 
penalty or for liquidated damages. The opinion of 
the court is, in part, as follows: 



“The contract does not, in express terms, pro¬ 
vide either for a penalty or for liquidated ‘dam¬ 
ages. It provides that if Barnette does noi per¬ 
form on her part, the payment of $500.00 mhv be 
forfeited at the option of Sayers, and if the latter 
does not choose to take that course she may! have 
such other relief as law or equity may award her. 
Mrs. Sayers has sought no other relief and by re¬ 
taining the money may be considered as having 
exercised her right to keep it and regard it as for¬ 
feited. 9 ’ 


Now, when the principle as laid down by this court 
in that case is correctlv understood, it will be readilv 
apparent that it is not anywise in point. In! that 
case there was no express election- by the seller t0 pur¬ 
sue one or the other of the two options given her in 
the forfeiture provision of the contract. The j seller 
did nothing evidencing an intention to resort to any 
relief that she might have, either at law or in ejquity, 
but simply retained the deposit. The ruling qf this 
court, therefore, is that since the purchaser had done 
nothing inconsistent with an intention to declare|a for¬ 


i i ■ 


feiture, that her mere retention of the money "may 
be considered” as a sufficient exercise of her ri^ht to 
keep it and regard it as forfeited. 

However, in the instant case, from and after the first 
letter which defendants wrote to the plaintiffs, nhmely, 
the defendants’ letter of October 21st, 1935, the defen¬ 
dants, at all times, evidenced a clear intention to hold 
the plaintiffs to the contract and thereby exercised the 
second option rather than the first. Surely, the many 
letters written by the defendants on this subject, 
wherein they consistently recognized the existence of 
the contract, and persistently iterated and reiterated 
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that they would hold the plaintiffs to the contract, are 
clearly sufficient to negative any intention to effect a 
forfeiture of the deposit by mere passiveness and a re¬ 
tention of the deposit. In addition to this, the defen¬ 
dants finally advised the plaintiffs that they were 
offering the house for sale in the open market, and 
would hold the plaintiffs liable for damages resulting 
from the plaintiffs’ breach of the contract; and in 
January of 1936, following the plaintiffs’ refusal to 
accept the house on December 30, 1935, the defendants 
did effect a sale of the house in question to another 
party, all of which clearly establishes a definite elec¬ 
tion by the defendants of the second option under the 
forfeiture provision. Hence, it cannot be urged with 
anv force or logic that in the face of the manv letters 
of the defendants, and the other testimonv as shown 
by this record, that the mere retention by the defen¬ 
dants of the deposit was an exercise of the first option 
under the forfeiture provision, since the defendants’ 
overt acts and express declarations on the subject are 
utterly inconsistent with any such contention. 

The construction of the forfeiture provision which 
we contend for is not inconsistent with the ruling of 
this court in the Barnette case, and is the reasonable 
and natural interpretation of the language therein 
embodied. Indeed, we are inclined to the view that 
it is the only interpretation that can be placed upon 
the same. However, even if it could be said with pro¬ 
priety that the forfeiture provision is susceptible of a 
different reasonable construction then, in any event, 
our contention should be sustained because any doubt 
should be absolved in favor of the plaintiffs since they 
are the grantees under the contract. 






21 


This rule of construction has been stated by! this 
court in the case of Nicolopole v. Love, 39 App. 0. 
343, as follows: j 

44 * * * where a contract will admit of twd con¬ 
structions, either of which is reasonable, the one 
most favorable to the grantee must be adapted, 
on the principle that a man’s grant shall bp con¬ 
strued most strongly against him.” (Italics purs) 

I 

Again, in the case of Theunissen v. Huyler’s; Inc., 
58 App. D. C. 106, this court said: 

i 

“ * * * < it has long been settled law that in the 
case of a lease or other written instrument of 
grant, the document is to be construed ! most 
strongly in favor of the grantee or lessee.’ *j * *” 

(Italics ours) | 

i 

Court’s Refusal to Grant New Trial. 

i 

Ordinarily, a motion for a new trial in the court 
below is addressed to its discretion, and a refusal to 
grant the same is not available as an assignment of 
error, unless such refusal amounts to an abuse <j)f dis¬ 
cretion. | 

i 

Capital Traction Co. v. Sneed, 58 App. D. C. 

141. 

However, in the instant case, the motion for a new 

i 

trial was founded on the proposition that the verdict 
is contrary to law; and from the foregoing argpment, 
it becomes manifest that the court below was not called 
upon, in deciding the motion, to exercise any ciiscre- 
tion, but that it was its mandatory duty to grant the 
same. Hence, the assignment of error, based on its 
refusal so to do is properly before this court for re¬ 
view. 

i 

Frye v. Lyon, 55 App. D. C. 48. 
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CONCLUSION. 

Under the forfeiture provision of the contract, the 
defendants had the alternative right of electing to 
declare a forfeiture of the deposit or without forfeit¬ 
ing the deposit, to elect to proceed against the plain¬ 
tiffs for any legal or equitable relief they had under 
the contract. Obviously, these two rights are mutually 
exclusive, and the defendants only had the right to 
exercise one or the other but not both. The defen¬ 
dants waived the right to declare a forfeiture because 
not exercised promptly, and because of their con¬ 
tinued recognition of the existence of the contract 
after its disaffirmance by the plaintiffs. The 4 4 Agreed 
Statement of the Case” constituting the record on 
appeal, conclusively shows that the defendants nevei 
declared a forfeiture of the deposit but definitely 
elected to hold the plaintiffs to the contract, and to 
pursue any legal or equitable right they had there¬ 
under. Having so elected, the defendants cannot be 
permitted to exercise the right to declare a forfeiture, 
and thus to “mend their hold”. Accordingly, the 
judgment below should be reversed. 

Respectfully submitted, 

W. Gwynn Gardiner, 

W. Gwynn Gardiner, Jr., 
James M. Earnest, 
Woodward Building, 
Washington, D. C., 
Attorneys for Plaintiffs in Error . 
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IN THE 
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United States Court of Appeals fotj the 
District of Columbia 


April Term, 1937 . 


No. 6967. 


CHARLES A. SHEFFIELD, and 
MABEL C. SHEFFIELD, 
Plaintiffs in Error, 

i 

I 

PAUL T. STONE, INC., A Body Corporate!, and 

PAUL T. STONE, 

Defendants in Error. I 


In Error to the Municipal Court of the District of 

Columbia. 


BRIEF FOR DEFENDANTS IN ERR0R. 


STATEMENT OF THE CASE. 

The plaintiffs in error hereinafter referred tjo as the 
plaintiffs brought this action in the Municipal Court 
to recover from the defendants in error, hereinafter 
referred to as the defendants the sum of Five Hundred 

i 

i 

! 


r 


Dollars ($500.00) which had been paid to the defend¬ 
ants as a deposit, in accordance with the terms of a 
written contract dated the 15th day of August, 1935, 
for the purchase of certain property together with a 
house to be erected thereon by the defendant, Paul T. 
Stone, Inc., for an agreed price of Twelve Thousand 
Five Hundred Dollars ($12,500.00). The action was 
based upon an alleged breach of the contract by the 
defendants (R. 6). The contract provided, among 
other things, that the purchasers and the sellers were 
required to make full settlement in accordance with the 
terms of said contract within seventy-five working days 
from the date of placing the deed of trust on said 
property and provided that 

“if the purchaser shall fail so to do, the deposit 
herein provided for may be forfeited at the option 
of the seller in which event the purchaser shall be 
relieved from further liability herein, or without 
forfeiting the said deposit, the seller may avail 
himself of any legal or equitable rights which he 
may have under this contract.’’ (R. 8.) 

The affidavit of merit filed by the plaintiffs alleged 
a breach of the contract on the part of the defendants 
and set up the provisions of the contract as herein¬ 
above set forth. 

The defendants’ affidavit of defense denied the 
alleged breach of the contract or any default on their 
part and further alleged that the Five Hundred Dollars 
($500.00) deposit had been retained by the said de¬ 
fendants under the provisions of the contract as liqui¬ 
dated damages for the breach of said contract by the 
plaintiffs. 
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The case was tried before the Court without a! jury. 
The Court found that the plaintiffs had failed to sus¬ 
tain the burden of proof and had failed to prove a 
breach of contract on the part of the defendants. Judg¬ 
ment was entered for the defendants (R. 1 and j.4). 

i 

This case now comes before this Court on a \yrit of 
error to the Municipal Court. 

I 

ARGUMENT. j 

The various errors assigned by the plaintiffs are to 
the effect that the Court, despite the failure of the plain¬ 
tiffs to establish by a preponderance of the evidence the 
affirmative of the issue, should have found fhr the 
plaintiffs for the reason that the defendants had elect¬ 
ed to exercise the second option under the forfeiture 
provision of the contract of August 15,1935, naihely to 
avail themselves of any legal or equitable rights which 
they may have had under this contract. These assign¬ 
ments of error are so closelv related that it is believed 

w 

that they may be discussed collectively. 

i 

I 

The plaintiffs, at the outset of their argument^ recog- 
nize that the findings of fact by the Trial Court Teas 
unassailable, but they argue the Court erred in not 
holding that under the forfeiture provision of tjie con¬ 
tract the defendants had the alternative right! of de¬ 
claring a forfeiture of the deposit, or without forfeit¬ 
ing the deposit, could have availed themselves of any 
legal or equitable rights under the contract, but could 
not do both. The ruling of the Trial Court definitely 
shows that this contention is erroneous. Thq Court 
found, as a fact, that plaintiffs had breached the con- 
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tract and the defendants were thereby entitled to retain 
the $500 deposit as liquidated damages. 

The only issue in the case from the allegations of the 
plaintiffs, which were denied by the defendants, was 
whether or not the defendants had failed to construct 
the house in accordance with the written contract and 
the plans and specifications made a part thereof. 

The burden of proving a breach of the contract rest¬ 
ed upon the plaintiffs . 

It is not deemed necessary to discuss at any length 
the question of establishing and maintaining the bur¬ 
den of proof. It is a matter of elementary law that 
the burden of proof remains on the party affirming a 
fact in support of his case which is disputed by his 
opponent and therefore, before the plaintiffs could 
prevail, it was necessary for them to establish by a 
preponderance of the evidence, that the defendants had 
breached the contract in the manner alleged in their 
affidavit of merit. See Sullivan v. Capital Traction 
Company, 34 Appeals, D. C. 358. 

The Court, after finding as a matter of fact that the 
plaintiffs had breached their contract, held that under 
the forfeiture provision of the contract the defendants 
had retained the deposit as liquidated damages. 

The plaintiffs now maintain that despite their failure 
to prove a breach of the contract on the part of the 
defendants, a money judgment should be rendered in 
their favor in the sum of Five Hundred Dollars ($500.- 
00) because the defendants failed to signify their in¬ 
tention to declare said sum forfeited as liquidated dam- 
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ages. This contention is predicated upon the testimony 
of Paul T. Stone (R. 13-14) and the various letters ex- 

I 

changed between the plaintiffs and defendants R: 9-10- 
11-12-13). In Barnette v. Sayers, 53 Appeals, D. C., 
169 at page 171, the Court very definitely stated!: 

“The contract does not in express terms pro¬ 
vide either for a penalty or for liquidated! dam¬ 
ages. It provides that, if Barnette does not per¬ 
forin on her part, the payment of $500 niay be 
forfeited at the option of Sayers, and if the! latter 
does not choose to take that course, she may have 
such other relief as law or equity may award her. 
Mrs. Sayers has sought no other relief, and hy re¬ 
taining the money may he considered as having 
exercised her right to keep it and regard it as for¬ 
feited. The contract does not give Barnette any 
voice in that matter. Of course, if there were fraud 
or deceit on the part of Sayers, another question 
would arise; but there is none. The contract im¬ 
plies that, if Barnette failed to perform, damages 
might accrue to Sayers, and we think thp plain 
meaning of the contract is that, in the event of such 
breach, Sayers has the right to keep the money 
she has received as and for liquidated damages. 
By retaining it she has thereby deprived herself 
of any further relief, legal or equitable, gnd re¬ 
lieved Barnette from liability under the contract.’' 
(Italics ours.) j 

! 

The plaintiffs argue that the decision in Baynette v. 
Sayers, supra is not controlling. It is respectfully sub¬ 
mitted that the provisions of the contract entered into 
between Barnette and Sayers is identical with! the one 
in the instant case. The record clearly indicates that 
the defendant, Paul T. Stone, Inc. very definitely re¬ 
tained the deposit and, as pointed out in Barnette v. 

i 

Sayers, supra, by retaining said deposit the defendants 
have exercised their option to keep it and regarded it 
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as forfeited. By retaining it they have thereby de¬ 
prived themselves of any further relief, legal or equit¬ 
able, thus relieving the plaintiffs from any further 
liability as a result of their plain and evident breach 
of the contract. 

As we have pointed out, the plaintiffs had the bur¬ 
den of proof to establish the breach of the contract by 
the defendants and they failed to do so. In Barnette v. 
Sayers, supra , it was contended by the plaintiff that the 
Court erred in finding that the deposit of Five Hun¬ 
dred Dollars ($500.00) was intended as liquidated 
damages, rather than as a penalty to secure or compel 
performance of the contract, and this Court stated: 

“There is nothing to prevent the parties from 
stipulating in advance that a certain sum shall be 
the damages which one shall forfeit to the other 
for failure to perform the conditions of a valid 
contract Especially is this true where the dam¬ 
ages to he sustained are uncertain in amount and 
cannot easily he ascertained (Italics ours). 

In Barnette v. Sayers, supra, the court continues: 

“One of the latest and clearest expositions of 
the law will be found in United States v. Bethle¬ 
hem Steel Company, 205 U. S. 105, at page 119: 
‘the Courts at one time seemed to be quite strong 
in their views and would scarcely admit that there 
ever was a valid contract providing for liquidated 
damages. Their tendency was to construe the 
language as a penalty, so that nothing but the 
actual damages sustained by the party could be re¬ 
covered. Subsequently the Courts became more 
tolerant of such conditions and have now become 
strongly inclined to allow parties to make their 
own contracts and to carry out their own inten¬ 
tions even when it would result in a recovery of an 
amount stated as liquidated damages, upon proof 


I 


7 


of the violation of the contract and without proof 
of the damages actually sustained’ * * * 

When this contract was made it is obvious that 
no one could tell whether in the event of a breach 
by Barnette, Sayers would be damaged, or, if so, 
the amount thereof. It is easy to see that in the 
event of such breach unless she were able to make 
an early subsequent sale, the damages not only 
might be very uncertain but difficult of ascertain¬ 
ment. When the contract was made no one could 
tell anything about it. The right at her option to 
forfeit the deposit in the event of a breach) clearly 
meets this contingency. If Barnette breached the 
contract and Sayers forfeited the Five Hundred 
Dollars ($500.00) that ended the whole matter, 
otherwise Sayers might resort to the coUrts for 
relief. ’ ’ ! 

j 

The law, as enunciated by this Court in the Barnette 
v. Sayers case, supra , seems to very definitely establish 
that when the vendor has retained the deposit )xe must 
accept the same as liquidated damages and thereafter 
exonerate the vendee from any further liability as a re¬ 
sult of the breach of the contract on the part of the 
vendee . 

i 

i 

There can be no question but that this law controls 
the actions of the parties in the instant case. The evi¬ 
dence in this case was conclusive and the Trial Court 


very definitely found that the defendants did not 
breach the contract as alleged by the plaintiffs and 
which of necessity had to be proved before the plain¬ 
tiffs could recover. This finding of fact by the Trial 
Court entitled the defendants to damages as! a result 
of the breach of contract by the plaintiffs and follow¬ 
ing, therefore, the reasoning of this Court in Barnette 
vs. Sayers, supra , the parties to the contract Have stip- 


i 
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ulated the amount of Five Hundred Dollars ($500.00) 
to be considered as liquidated damages at the option 
of the defendant, Paul T. Stone, Inc. Thus the de¬ 
fendants are precluded from any further action on 
their part either legal or equitable to recover actual 
damages sustained. 

To accept the argument advanced by the plaintiffs 
would render it impossible for the defendants to pur¬ 
sue anv further action to recover damages for the un- 
warranted breach of the contract on the part of the 
plaintiffs. We respectfully submit that an attempt on 
the part of the defendants to sue the plaintiffs for act¬ 
ual damages as a result of this breach of the contract 
would have been in vain for this Court has definitely 
stated in Barnette v. Sayers, supra , the rule to be as 
follows: 

'‘When the deposit has been retained by the ven¬ 
dor after breach of the contract by the vendee , the 
vendor may be considered as having exercised his 
right to keep it and regard it as forfeited.” (Italics 
ours.) 

Thus, if the contention of the plaintiffs were to be 
sustained, the legal effect would be to deny to the de¬ 
fendants the benefit of both remedies, one of which it 
had been agreed they might assert. 

Cases Cited By Plaintiffs Inapplicable. 

An examination of the authorities cited by the plain¬ 
tiffs fails to disclose wherein they apply to the funda¬ 
mental issue in this case. Jaeger v. O'Donoghue, 57 
Appeals, D. C., 191, cited in appellant’s brief at page 8, 
involved a contract which contained a forfeiture clause 
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j 
l 
j 

I 

entirely different from that in the instant case and in 

i 

the case of Barnette v. Sayers, supra . The material 
part of that contract read as follows: 

“Purchaser is required to make full settlement 
in accordance with above terms of sale Hvithin 
sixty days from this date. If purchaser fails to 
make full settlement within the time specified, de¬ 
posit will be forfeited; * * * in event of for¬ 
feiture of deposit the purchaser is not relieved 
from its obligation to comply with the terms of 
sale. ’ ’ 

After citing this part of the contract this Court in 
Joeger v. O’Donoghue, supra, said: 

“In the present contract it is attempted to give 
the vendor the double remedy of forfeiting the de¬ 
posit and also of enforcing specific performance. 
This reduces the forfeiture of the deposit to a 
mere penalty which the law forbids/’ 

In MacNamee v. Hermann , 60 Appeals, D. C., 295, 
cited by the plaintiffs on page 8 of their bri£f> the 
plaintiffs brought an action to recover Fifteeh Hun¬ 
dred Dollars ($1500.00) which had been paid the de¬ 
fendant to cancel the contract. 

An examination of the facts in this case definitely 
establishes that it has no force and effect and is not 
in any way controlling in the instant case. These facts 
briefly were as follows: The plaintiff enters! into 
an agreement in writing with the defendant, the ma¬ 
terial parts of which are as follows : 

“Received from Christine F. MacNamee a de¬ 
posit in the sum of One Hundred Dollars (^100.00) 
to be applied as part payment of purchase price of 
Lot 828 in Square 56, with the improvements 
thereon known as 72&—22nd Street Price of 
property $12,500.00; terms of sale, Cash $5250.00 
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and purchaser to assume an encumbrance of 
$7000.00, payable March 31, with interest at the 
rate of 6% per annum, payable annually, secured 
by first deed of trust on property. 

“Purchaser agrees to comply with the terms 
herein of sale within sixty days from the date of 
acceptance hereof by owner or as soon thereafter 
as a report can be obtained on the title or the de¬ 
posit will be forfeited.’’ 

Thereafter plaintiff’s husband became seriously ill and 
plaintiff found that she could perform her agreement-, 
if at all, with great difficulty and embarrassment; she 
was in a highly nervous condition and her health in a 
precarious state. She notified the defendant within 
the sixty day period and requested the defendant to 
release her. The defendant thereupon, knowing that 
she was ignorant and in a highly nervous condition, 
induced her to pay him an additional sum of Fifteen 
Hundred Dollars ($1500.00). 

This Court held this payment of Fifteen Hundred 
Dollars ($1500.00) was without consideration and 
said: 

“Under our view of the case it is immaterial 
whether the agreement evidenced a mere option to 
purchase or an absolute sale because it is averred 
that defendant claimed the deposit as forfeited 
and therefore exacted from the plaintiff a payment 
of Fifteen Hundred Dollars ($1500.00) to release 
her from the agreement. When plaintiff notified 
the defendant that she could not carrv out the 

•r 

terms of the contract the defendant was at liberty 
to treat the contract as breached, claiming the 
forfeiture of the deposit constituted an election 
so to treat it. By claiming that forfeiture the de¬ 
fendant deprived himself of any other relief, legal 
or equitable. It is apparent therefore that the 
Fifteen Hundred Dollars ($1500.00) was paid 
without consideration.” 






No fraud or deceit was practiced by the defendants, 
but on the contrary, they fulfilled every obligation im¬ 
posed upon them by the terms of the contract. 


In furtherance of their argument that the defend¬ 
ants clearly exercised their legal or equitable remedies 
under the contract, the plaintiffs, at page 11 of their 
brief cite the case of Landvoight v. Paul, 27 Appeals 
D. C., 423. It is most, difficult to follow the reasoning 
advanced by the plaintiffs, for an examination pf this 
case discloses it has no bearing upon the case at bar. 
In that case the appellant, plaintiff below, instituted 
suit to recover damages from appellee for breach of 
a written contract. 


Appellant was a contractor and builder and appellee 
was the owner of certain unimproved building lots. 
The appellee sub-divided a portion of his property and 
the appellant agreed to build upon the fifteen lot$, three 
groups of five dwellings each. The first group of five 
dwellings was satisfactorily completed by appellant 
and appellee refused to sell and convey the additional 
ten lots to appellant as previously agreed upoit. The 
Trial Court directed a verdict for the appellee and 
this Court in reversing the ruling of the lower Court 
said, quoting Roekm v. Horst, 178 U. S., page 1, said: 

“We have therefore to consider upon what 
principles and under what circumstances It must 
be held that a promisee, who finds himself con¬ 
fronted with a declaration of intention by the 
promisor not to carry out the contract when the 
time for performance arrives may treat the con¬ 
tract as broken, and sue for a breach thereof. It 
would seem on principle that the declaration of 
such intention by the promisor is not in itself and 
unless acted on by the promisee a breach of the 
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contract, and that it only becomes a breach when 
it is converted by force of what follows it into a 
wrongful renunciation of the contract. 

“Its real operation appears to be to give the 
promisee the right of electing either to treat the 
declaration as brutem fulmen and holding fast 
to the contract to await until the time for its per¬ 
formance has arrived or to act upon it and treat 
it as a final assertion by the promisor that he is 
no longer bound by contract and a wrongful re¬ 
nunciation of the contractual relation into which 
he has entered. But such declaration only becomes 
a wrongful act if the promisee elects to treat it as 
such. If he does so elect it becomes a breach of the 
contract as such in the case we are considering 
the appellant waited until the time stipulated by 
the contract for performance had passed and 
again made demand and appellee again refused.” 
(Italics ours.) 

We fail to see wherein this case substantiates the point 
advanced bv plaintiffs but on the contrarv it clearlv 

•r X mi mt 

justifies the position taken by the defendants. In the 
instant case the only indication given by the plaintiffs 
to the defendants of their intention to breach the con¬ 
tract was their failure to exercise their option to select 
the interior furnishings and to further state they did 
not care to go through with the contract. (R. 9-10.) 
The time had not yet arrived at that point whereby 
the plaintiffs were called upon to perform by affirma¬ 
tive action. It was only when the house was completed 
and a deed tendered to them that they actually de¬ 
faulted and refused to comply with the terms of the 
contract. Therefore, following the reasoning of this 
Court’s decision in the case of Landvoigrht v. Paul r 
supra, the defendants had the right to anticipate that 
the plaintiffs would go through with the contract once 



the defendants had fully performed their part of the 
contract in accordance with its terms. When thb deed 
was tendered and the plaintiffs finally and absolutely 
refused to comply with the terms of the contract (Bee. 
12) the defendants by retaining the deposit declared 
a forfeiture, as liquidated damages. j 

It is impossible for the defendants in this brief to 
analyze in detail the remainder of the cases cited by 
the plaintiffs, but we shall endeavor to show that they 
are not in point. 

j 

The plaintiffs further argue that defendants are 
estopped from alleging in their affidavit of defease the 
declaration of a forfeiture as liquidated damages be¬ 
cause they had steadfastly taken the position they had 
exercised the second option to avail themselves of any 
legal or equitable rights under the contract. The rec¬ 
ord fails to disclose wherein the defendants elected 
to sue in law or equity to enforce their rights^ They 
neither filed a Bill in Equity for specific performance 
or a law suit for damages. 

By quoting a mere fragment of the United, States 
Supreme Court’s opinion in the case of Ohi^) & M. 
Kailway Co. vs. McCarthy, 96 U. S. 258, 24 L. Ed. 693, 
at pages 13 and 14 of their brief plaintiffs attempt to 
show the defendants’ allegation contained in tjieir af¬ 
fidavit of defense was an afterthought. \ 

An analysis of this case clearly demonstrates the 
fallacy of plaintiffs’ contention. McCarthy, {plaintiff 
below brought an action to recover damages from the 
railroad for the breach of a contract. The | railway 




14 


company had agreed with the defendant to furnish 
cars for the shipment of cattle. In the argument before 
the United States Supreme Court on appeal the com¬ 
pany raised for the first time as a defense that the 
Sunday Law of West Virginia prevented the ship¬ 
ment of the cattle. The United States Supreme Court 
said: 

“The question made by the company upon the 
Sunday Law of West Virginia does not in our 
view, arise in this case. We have already shown 
that the defendant proved upon the trial that it 
was impossible to forward cattle on Sunday, for 
want of cars, and it is fairly to be presumed that 
no other reason was given for the refusal at that 
time. It does not appear that anything was then 
said as to the illegality of such a shipment on the 
Sabboth. This point was an after thought sug¬ 
gested by the pressure and exigencies of the 
case.” 

The Court then continues in the language quoted by 
the plaintiffs at pages 13 and 14 of their brief. 

The plaintiffs then continue, at page 14, to cite the 
case of Robb v . Crawford, 56 Appeals, D. C., 394. This 
case was an appeal from a decree of the lower Court 
dismissing a bill for specific performance of an agree¬ 
ment to exchange two parcels of real estate in the Dis¬ 
trict of Columbia. This Court said: 

“But the defendant now insists that there is 
such a lack of mutuality of remedy that specific 
performance ought not to be enforced * * * When 
tender of the deed was made to him, the defend¬ 
ant not only failed to suggest any lack of mutual¬ 
ity but definitely assigned as his reason for re¬ 
fusing to perform the contract, his belief that a 
third party was the real owner. 
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“Having thus placed his refusal to perform 
the contract upon that ground, the defendant 
waives the contention he now advances.’’ 

Certainly these two latter eases cannot in anywise sup¬ 
port plaintiffs’ contention. 

The retention by the defendant of the deposit, after 
the refusal of the plaintiffs to accept and pay for the 
house upon its completion in accordance with the 
terms of the contract, acted by operation of la\e under 
the ruling of this Court in the case of Barnette v. 
Sayers , supra , as a forfeiture, and as an exercise of 
the option to declare such forfeiture as liquidated 
damages. ' 


The remainder of the cases cited in plaintiffs’ brief 
have no bearing on the real issue in this casej and an 
examination will disclose that they all involte ques¬ 
tions which arose as a result of affirmative legal action 
taken by the vendor. For instance, in the case jrf Sulli¬ 
van v. Bureauv, 208 Pa. 841, at pages 14 and 15 pf plain¬ 
tiffs ’ brief, an action was brought by Sullivan for 
specific performance of a forfeiture, the evidence dis¬ 
closed that this action w^as based on a contract to pur¬ 
chase property for Thirteen Hundred Dollars j ($1300.- 
00) and provided, in case of the failure of the pur¬ 
chaser to make either the payments or ahy part 
thereof, that the contract should at the option of the 

i 

Seller be forfeited and determined and that the pur¬ 
chaser should forfeit all payments. However, the evi¬ 
dence further disclosed that the seller had written the 
purchaser and told him he was not going to ciiowd him 
on account of the back payments. The Court in that 
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case very properly held that the letter from Sullivan 
to Burcaw served as an extension of time and that it 
would be unconscionable for the Court to permit the 
forfeiture under these conditions. 

In the case of Gustason v. DeHaven, 5 Pac. (2) 1095; 
134 Kansas, 324, plaintiffs’ brief pages 14 and 15, the 
plaintiff, after having been informed by the defendant 
that the payment of Five Hundred Dollars ($500.00) 
under the contract for purchase of real estate could not 
be made by the defendant on the due date, consented 
to permit the defendant to enter into negotiations to 
raise the money and expressed the willingness to 
accept the money when and if defendant raised it. The 
Court said : 

“If the plaintiff then determined to insist upon 
forfeiture he ought to have said so in positive and 
unequivocable terms.” 

In the instant case at bar the use of the word forfei¬ 
ture does not have the same meaning as the word for¬ 
feiture in the above case. There the term forfeiture is 
to be construed as a penalty where in the instant case it 
is considered as liquidated damages. 

In Simmons v. Harris, 235 Pac. 508; 108 Okla. 189, 
plaintiffs ’ brief pages 15 and 16, the deleted quotation 
of the Court by the plaintiffs at page 16 of their brief, 
does not fairly present to this Court a true conception 
of the matters involved in that decision. In that case 
there was a contract for the sale of certain real estate, 
payable in certain annual installments. The payment 
of Seven Hundred Dollars ($700.00) due October 1, 
1920, as well as the 1920 taxes was in default, and up¬ 
on the plaintiff seeking to rescind the contract and en- 


tering into possession of the land the defendant an¬ 
swered by alleging a waiver and extension of time upon 
the part of the plaintiff. The evidence disclose^ that 
the defendant continued in default until September, 
1921, at which time the plaintiff agreed that he Vould 
carry the mortgage over for a year if the defendant 
would pay a certain percentage of the 1931 crops, and 
give a chattel mortgage on the crops for the following 
year. The chattel mortgage was delivered in accord¬ 
ance with the agreement. The plaintiff, however, dis¬ 
covered that the defendant’s estimate of the amount of 
crops was excessive and thereupon sent his representa¬ 
tive to investigate. He also wrote a letter dat^d Oc¬ 
tober 6, 1921, acknowledging the receipt of a check of 
Forty Dollars ($40.00) from the defendant and indicat¬ 
ing his willingness to permit the defendant to haVe the 
property for another year. The evidence further dis¬ 
closed that without warrant and on October 27* 1921, 

i 

(21 days after this letter) he filed the action to rpscind 
the contract. The Court very properly held thkt the 
plaintiff had waived his right to a strict performance 
of the contract thus necessitating a demand and notice 
of his intention to rescind before he could declare a 
forfeiture* 


The plaintiffs further attempt to show that the con¬ 
tinued recognition of the contract by the defendants 
was a waiver of their right to forfeit the deposit, and 
cite as an authority the case of Thayer v . Wtimpngton 
Star Mining Co., 105 Ill. 540. Again a reading pf this 
case will disclose that it has no bearing on the <^ase at 
bar. In that case the Court said: 




‘ 4 Where a contract for the sale of lands makes 
time of payment of the essence thereof the vendor 
may insist on a forfeiture for nonperformance by 
the vendee or his assignee at the proper time, but 
this is also a right he may waive so as to thereafter 
hold to a specific performance. So where, after de¬ 
fault of payment, the vendor acquiesces in the 
laches of the vendee and treats the contract as still 
subsisting by applying for payment, he thereby 
waives his right of forfeiture/ ’ 

We respectfully urge upon this Court that the only 
issue in this case was that raised by the pleadings, 
namely, DID DEFENDANT BREACH THE CON¬ 
TRACT? 

The lower Court definitely has found as a matter of 
fact that the plaintiffs breached the contract by not 
accepting the house upon its completion when the deed 
was tendered them in accordance with the terms of the 
contract by the defendants. The plaintiffs concede that 
the Court’s findings on this point are unassailable, but 
urge that despite the fact that the plaintiffs were the 
wrongful parties in breaching the contract, a money 
judgment for Five Hundred Dollars ($500.00) should 
be rendered in their favor. 

Such a position is untenable and ridiculous and if ac¬ 
cepted by the Court would render it impossible for the 
defendants to pursue any further action to recover 
damages for the unwarranted breach of the contract by 
the plaintiffs. 


Conclusion* 

We therefore respectfully submit that the burden of 
proving the affirmative of the issue rested upon the 



plaintiffs and that the Trial Court’s finding of fact 
definitely established a failure to maintain the burden 
of proof by the plaintiffs. The defendants therefore in 
the exercise of their legal right on the authority of this 
Court in the case of Barnette v. Sayers, supra, by re¬ 
taining the Five Hundred Dollars ($500.00) deposit de¬ 
clared the same to be liquidated damages in full ex¬ 
tinguishment of its right to pursue any further le^al or 
equitable remedies against the plaintiffs. Accordingly 
the judgment of the lower Court should be affirmed. 

Kespeetfully submitted, 

BOLITHA J. LAWS, 
JULIAN I. RICHARDS, 
Attorneys for Defendants in Error. 



